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Introduction

The legislator allows museums which are cultural institu-
tions (state and local-government museums) to merge with
other cultural institutions operating on the grounds of the
provisions on running cultural activity (Art. 5a of the Act of
21 November 1996 on Museums [AoM]'). However, in order
to make the merger with another cultural institution legally
effective, two premises have to be jointly fulfilled. Firstly,
the organizer can use the right to merge cultural institu-
tions only when the merger does not work to the detriment
of the existing fulfilment of the museum’s tasks. Secondly,
the legal effectiveness of the legal operations leading to the
merger of cultural institutions depends on the positive opin-
ion by the Council for Museums and National Memorial Sites
(Council for Museums).? Interestingly, a merger of a museum
with a cultural institution has not always been legally admis-
sible. The provisions of Art. 5a AoM in their original word-
ing, in effect between 1 January 1999 and 31 December
2011, allowed mergers of museums which are cultural in-
stitutions only with other museums.? In the light of the cur-
rent provisions a museum which is a cultural institution can
be merged not only with another museum, but also with
another cultural institution which is not a museum. Mergers
of cultural institutions comply with the provisions as de-
fined in Arts. 18-19, and 21 of the Act of 25 October 1991
on Organizing and Running Cultural Activity (AocORCA).*
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These stipulations define both material grounds for the
merger and the merger procedure.®> A merger of a museum
with another cultural institution consists in establishing one
institution composed of the staff and assets of the institu-
tions being merged (Art. 19 AoORCA).

When translating theory into practice, let us mention some
cases of museum employees’ protests against a merger of
a museum with another museum or with another cultural
institution which is not a museum.? The employees of the
cultural institutions being merged are apprehensive about
their employment by the new employer, including worsening
of their working conditions and remuneration, up to their po-
sition being liquidated. They may also be concerned about the
leading concept for running the newly-established cultural in-
stitution. Therefore, the employees are most often negative
about the merger. Meanwhile, the organizers of the cultural
institutions which intend to merge often provide argumenta-
tion that the merger is necessary in order to rationalize dis-
bursement of public funds and to boost effectiveness of task
fulfilling by the cultural institutions involved. In the light of the
above, a question arises about the legal situation of museum
employees when their museum is merged with another cul-
tural institution. Will they maintain their status, and will their
rights be specified? Does the legislator secure the durability
of the employment relationship? The conducted analyses will
allow to present the de lege lata employee situation, and to
formulate the de lege ferenda conclusions.



Material and procedural bases for
a merger

A merger of a museum with another cultural institution shall
lead to creating one cultural institution, with all the entailed
consequences also for the employees, only if the material and
procedural bases for merging the cultural institutions are ob-
served. Complying with the valid regulations is the precondi-
tion for the legality of the steps taken by the organizers. In turn,
violation of these rules may provide premises for eliminating
defective acts from the legal circulation through supervision
or court control.” A merger of cultural institutions can occur
through one of the two modes foreseen by the legislator, i.e., in
an act on a merger issued by the organizer or through a contract
concluded by the organizers of the cultural institutions being
merged. The merger mode depends on the fact whether the
merged cultural institutions were established by the same or
by different organizers. If the organizer is a minister or head of
a central office, the act on the merger is issued as an order. If
the organizer of the cultural institutions is a local government
unit, the act on the merger is issued as a resolution adopted
by its regulatory authority.? If the cultural institutions being
merged have been established by the same organizer, i.e., the
merger will take on the act on merger format, the organizer is
obliged to publicize information on the intentions and reasons
for such a decision three months prior to issuing the act. Only
once this obligation has been fulfilled, the act on the merger
shall be issued. The next step in the procedure of the cultu-
ral institutions’ merger consists in issuing the Charter for the
newly-established cultural institution. It is issued by the orga-
nizer. Finally, on the day of entering the newly-established cul-
tural institution into the register, the organizer shall delete the
cultural institutions which have been merged from the register.

Importantly, neither does the doctrine nor the jurispru-
dence manifest a homogenous position on the legal qualifi-
cation of the acts on museums’ merger with further serious
consequences of the fact.’ The discrepancies showed acutely
on the example of the conflict around the act on the merger
of the Museum of the Second World War in Gdansk with the
Museum of Westerplatte and the War of 1939. In its decree
of 30 January 2017 (VII SA/Wa 2411/16), the Voivodeship
Administrative Court in Warsaw qualified the order to merge
state cultural institutions as an individual, specific, and external
act, this implying that if falls within the category of acts con-
trolled by the administrative court. Meanwhile, the Supreme
Administrative Court in its decree of 5 April 2017 (Il 0Z 299/17)
did not share this view,'® which was strongly criticized by a part
of the doctrine representatives.!! A detailed analysis of the
quoted divergence reaches beyond the thematic framework
of the present paper, and therefore has not been conducted.
However, the discrepancies are essential enough to be sig-
nalled in the article at this point.

Merger of a museum with another
cultural institution as transfer of a work
establishment in the understanding of Art.
231 of the Labour Code

A merger of a museum with another cultural institution is
qualified as transfer of a work establishment in the under-
standing of Art. 23! of the Labour Code (LC).*? In the case
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of museums’ merger the legal regulation with respect to
transformation of any work establishment, not just cultu-
ral institutions, is applicable. The provisions of Art. 23 LC
are the implementation of Council Directive 2001/23/EC of
12 March 2001 on the approximation of the laws of the
Member States relating to the safeguarding of employees’
rights in the event of transfers of undertakings, businesses
or parts of undertakings or businesses.'® The major fun-
ction of this Directive is to secure employees’ rights, and it
is fulfilled by enabling employees to retain employment by
the new employer under the conditions offered by the exist-
ing employer.!* Transfer of a work establishment to another
employer may result from a legal action, administrative act
(e.g. decision of an authority empowered), or a legislative
act (e.g., alaw).?®

In order to verify whether the work establishment has
been transferred to another employer in the understanding
of Art. 231 LC it is essential to establish whether the given
organizational unit maintains its identity, which in particular
is connected with the continuity of this unit’s activity.'® In
the event of merging a museum with another museum or
with a non-museum cultural institution this task is not diffi-
cult. Securing the performance of the existing tasks, namely
the activity continuity, constitutes the legal premise for the
permissibility of merging museums, this in compliance with
the provisions of Art. 5 AoM. In other words, a merger is
legally permissible, and shall not be legally effective unless
the inviolability of the existing museum’s tasks is secured.
The verification whether the condition has been fulfilled is
conducted by the Council for Museums.'” Thus, consulta-
tion with the Council is obligatory. The requirement to ac-
quire the Council’s opinion is addressed by the legislator to
the organizer, and constitutes an essential prerequisite of
a lawful merger act.'8 Therefore, if the condition of securing
the existing activity of the museum has been declared by the
organizer, and subsequently verified, and positively assessed
by the Council for Museums, then in compliance with the
provisions of Art. 23! LC there remain no doubts as for the
transfer of the work establishment to the new employer.

As a consequence of the transfer of the work establish-
ment, the employer is changed, and the new employer en-
ters the legal situation of the existing employer. Once the
work establishment has been transferred, the new employer
by operation of law becomes a party to the existing em-
ployment relationship established in the employment con-
tract (Art.231.1 LC related to Art. 5 LC). In the sentence of
1 February 2000, the Supreme Court emphasized that the
provisions of Art. 231 LC are absolutely binding and the tak-
ing over of employees in this mode by a new employer oc-
curs by operation of law, irrespectively of any employees’
actions.'® Additionally, in the case of employment condi-
tions formulated with the provisions of a collective labour
agreement, Art. 2418 LC is applicable. Legal automatism ap-
plies, however, exclusively to the employment relationship
stemming from an employment contract.?® Nevertheless,
it does not apply to employment relationships established
on other than employment contract grounds;?! those are
regulated by Art. 2315 LC. Importantly, the principle of au-
tomatism applies only to employees’ rights, and does not
cover contracts related to employment relationship, e.g.
a non-compete agreement.?? The new employer shall also
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abide by the declaration on the termination of an employ-
ment contract submitted prior to the transfer of the work
establishment, unless the employer carries out acts aiming
at withdrawing the declaration before the date of the em-
ployment relationship termination.?3

Rights of museum employees related to
the transfer of a work establishment to
a new employer

In the case of a museums’ merger, when the transfer of
the work establishment to a new employer has been com-
pleted, the employees of the cultural institutions merged
preserve their status, while their employment relationships
continue upon the same conditions as before, and are pro-
tected against termination (Art. 231.6 LC). It can thus be
said that upon the transfer of the work establishment to
a new employer the working and remuneration conditions
of the employees taken over remain unchanged. Only the
employer changes. Together with the transfer of the work
establishment to a new employer employees, however, gain
new entitlements which should be discussed in more detail.
In compliance with the obligation to inform as stipulated by
Art. 2313 LC, the existing and the new employer will inform
their employees about 1) the expected date of the transfer
of the work establishment to a new employer, 2) the reasons
for the transfer, 3) the legal, economic and social effects of
the transfer for the employees, and 4) about intended acts
concerning the employment conditions of employees, and
in particular, concerning work, remuneration and requalifi-
cation conditions. If there are trade unions at the establish-
ment of the existing and the new employer, in compliance
with the provisions of Art. 261.1 of the Trade Unions Act of
23 May 1991 (TUA),?* the employers are obliged to provide
this information in writing to the trade unions. In the event
when there are no trade unions at the establishment, the
existing and the new employer shall comply with the ob-
ligation to inform by providing information directly to the
employees (Art. 231.3 LC).

This obligation to provide information: to both establish-
ment’s trade unions and employees, has to be fulfilled at
least 30 days prior to the anticipated date of the transfer of
the work establishment to another employer. Art 231.3 LC
and Art. 261.1 TUA in their literal meaning can be referred
to the cases of work establishments being taken over by another
already operating employer. In that situation we indeed
have to do with the present employer and the new one,
but an already existing employer. Instead, in the case of
museums’ merger we actually have the existing employer, and
not even one, but at least two, if the merger involves two
cultural institutions, however, 30 days prior to the planned
date of the transfer of the work establishment to a new em-
ployer, the new employer does not exist as yet. This new
employer will only come to existence on the grounds of the
merger act issued by the organizer or on the grounds of
a contract concluded by the organizers of the cultural insti-
tutions being merged. Defining the date of the merger of
the cultural institutions (in the merger act or an appropriate
contract) is therefore of key importance for the dates as stip-
ulated in Art. 231.3 and 23.4 LC. The responsibilities of the
existing employer shall lie with the cultural institutions being
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merged, however, the responsibility of the new employer
must be performed by the organizer (organizers) conduct-
ing the merger. Since 30 days before the anticipated date of
the transfer of the work establishment to a new employer
that new employer does not exist as yet (cultural institution
which will established as the result of the merger), then the
responsibility to provide information can lie exclusively with
the organizer (organizers). Importantly, pursuant to Art. 18.3
AOORCA, the organizer is obliged to provide public notice of
the intent and reasons for the merging of a cultural institu-
tion three months before its execution. However, fulfilling
this obligation by the organizer is not synonymous with ful-
filling the obligation to inform as stipulated in Art. 231.3 LC
and Art. 26.1 AoM, which is more extensive, and specifies
that information should be provided to respectively trade
unions or employees.

The legislator has not stipulated any sanctions for fail-
ing to meet the obligation to provide information from
Art. 2313 LC, however fulfilling this obligation is of key
importance from the point of view of employees’ in-
terests, and remains closely related to their rights as
stipulated in Art. 231.4 LC. In harmony with the latter,
within 2 months of the transfer of the work establish-
ment or its part to another employer, an employee may,
without notice, but with seven days’ prior notification, ter-
minate the employment relationship.2> However, in order
to make an accurate judgement and make the right deci-
sion as for the future employment, the employee requires
the information covered with the obligation to provide in-
formation by the employer. Employees cannot oppose the
transfer of the work establishment to a new employer;2®
nonetheless, they are entitled to know what they can ex-
pect in the future in relation to that change. It is possible
that the newly-established cultural institution will be run
according to a concept different from those implemented
by respective cultural institutions before their merger. In
a longer perspective, also the employment conditions of-
fered by the new employer can alter. Therefore, if the em-
ployer fails to meet the obligation to provide information,
employees will be deprived of the knowledge essential for
making the right choice: whether to retain the employ-
ment relationship with the new employer, or to benefit
from the right as stipulated in Art. 23%.4 LC.

The lack of sanctions for failing to meet the obligation
to provide information from Art. 231.3 LC has to be judged
critically, all the more so, since the failure to provide timely
information as stipulated in Art. 261.1 TUA is subject to
a fine or restriction of liberty (Art. 35.1.4 TUA). In the doc-
trine, it has been raised that until the obligation to provide
information from Art. 23%.3 LC is fulfilled, employees may
refrain from continuing employment relationship claiming
their lack of knowledge of the employment conditions of-
fered by the new employer.?’ It has also been stated that
failure to perform or improper performance of the obli-
gation to provide information justifies employer’s liabil-
ity to damages as stipulated in Art. 471 of the Civil Code
in relation to Art. 300 LC.28 However, lack of unequivocal
sanctions causes that violation of the obligation to pro-
vide information as stipulated in Art. 231.3 LC is ignored,
this confirmed by the judgement of the Supreme Court of
6 May 2003.2



Conclusion

Owing to its limited size, the present paper does not exhaust
the topic of the legal situation of employees in the event of
merging a museum with another museum or with another
cultural institution which is not a museum. The article has
tackled the issues most important for the protection of em-
ployees’ interests. With the museum employees taken over,
as well as employees of other establishments in mind, it is
recommendable for the legislator to introduce sanctions for
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the failure to provide information as stipulated in Art. 231.3
LC. Violation of this obligation should be added to the cata-
logue of offences contained in Art. 281.1 LC, qualifying it as
an offence against employees’ rights subject to 10.000- or
30.000-zloty fine. Introducing sanctions for the failure to
meet the obligation to provide information would make that
obligation more realistic, and subsequently would consoli-
date employees’ rights in the situation of a work establish-
ment being transferred to another employer as stipulated
in Art. 231 LC.

Abstract: Mergers of cultural institutions, including mu-
seums, quite often arouse controversies and emotions,
which we learn about from the media. The employees of
the merging institutions involved may feel apprehensive
about being secured employment from the new employ-
er. A merger of a museum with another museum or with
another cultural institution which is not a museum in legal
terms is qualified as a transfer of a work establishment to
another employer in the understanding of Art. 231 of the

Labour Code. The present paper is dedicated to the legal
situation of museum employees of the merged museums.
Its major part focuses on the rights of employees related to
the transfer of a work establishment to another employer,
and the paper answers the question whether employees’
interests are sufficiently protected in such a situation. De
lege lata analysis of the employees’ situation yields de lege
ferenda conclusions, since it seems that the legal protection
of the transferred employees could be consolidated.

Keywords: museum employees, museum merger, cultural institutions, transfer of a work establishment to another
employer, employer’s obligation to provide information.
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